UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT
UNI TED STATES OF AMERI CA

V. © CRIM NAL NO.
3: 02CR88( AHN)

W LLI AM HORTY, |.M ESTRADA & CO
SETTER SYSTEMS, | NC.

RULI NG ON MOTI ON TO DI SM SS

Presently pending before the court is defendant WIIiam
Horty's ("Horty’s") motion to dism ss the indictnment which
charges three counts of wire fraud. For the reasons set
forth below, the notion [doc. # 23] is DENIED.

BACKGROUND

On March 27, 2002, Horty was charged in an indictnment
with three counts of wire fraud in violation of 18 U.S.C.

1343. The indictnent also charged .M Estrada & Co., Inc.
("I'MEC") and Setter Systens, Inc. with fraudul ent conduct.

Al'l of the counts relate to an all eged schene that began in or
about Novenber 1998, whereby Horty who was the executive Vice-
Presi dent of | MEC and/or the President of Setter Systens
solicited potential custoners and prom sed to provide them
with printing equi pment in exchange for nonetary paynent.

According to the indictnment, Horty demanded a substanti al



deposit from his custonmers before agreeing to deliver the
equi pnent. However, Horty either had no such equi pnent for
sal e, or any equipnent that he did have was essentially non-
functional .

Wth respect to the use of the wires, the indictnment
all eges that, ®“having devised a scheme and artifice to defraud
for the purpose of executing and attenpting to execute” the
scheme and artifice to defraud, the defendants “did know ngly
transmt and cause to be transnmitted by means of wire
comruni cation in interstate commerce” two docunents: (1) a
facsimle to SFC Graphics |located in Ohio; and (2) a facsinmle
to Priority Press in Connecticut. The indictnment also charges
that Horty made a tel ephone call in furtherance of the schene
to an individual in M chigan.

Al t hough the indictment only charges three instances of
fraudul ent conduct, the governnment has submitted a proffer
that outlines evidence of fifteen additional transactions in
which victinms were defrauded as part of Horty' s overal
schene. !

DI SCUSSI ON

! At trial, the governnment will argue that the
evidence of the fifteen additional fraudul ent transactions are
adm ssi bl e under Fed. R Evid. 404(b) to show notive, intent
to defraud, preparation, plan, identity, and absence of
m stake or accident. See Fed. R Evid. 404(b).
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A crimnal indictment is governed by F. R Crim P. 7(c)
which only requires an indictnent to contain a “plain, concise
and definite witten statement of the essential facts
constituting the offense charged.” [d. The validity of an
indictnent is tested by its allegations, not by whether the

governnment can prove its case. See Costello v. United States,

350 U.S. 359, 363 (1956).

Here, Horty does not chall enge the |egal sufficiency of
the indictnment. Rather, Horty clains that 8 1343, the wire
fraud statute, is unconstitutionally vague as applied to the
charged conduct in the indictnment. The court disagrees. A
crimnal statute is determ ned not to be unconstitutionally
vague if the statute "define[s] the crimnal offense with
sufficient definiteness that ordinary people can understand
what conduct is prohibited and in a manner that does not
encourage arbitrary and discrimnatory enforcenent." Kol ender
v. Lawson, 461 U.S. 352, 357 (1983) (collecting cases).
Therefore, when a statute or ordinance is challenged on
vagueness grounds, a court nmust determ ne whether it provides
both fair notice to the public that certain conduct is
prohi bited and m ni mal guidelines to aid | aw enforcenment
officials in the enforcenent of that prohibition. See id.

Because this case does not involve a First Anmendnent



chal l enge, the statute nust be evaluated "in |ight of the

facts of the case and on an as-applied basis.” United States

v. Whittaker, 999 F.2d 38, 42 (2d Cir. 1993).

Horty relies on United States v. Handakas, 286 F.3d 92

(2d Cir. 2002) to argue that the wire fraud statute is
unconstitutionally vague. Specifically, Horty clains that
Handakas precludes the government from charging wire fraud
when the basis of the indictnment is a breach of contract
claim Horty’s argunent m sses the mark. |In Handakas, the
Court of Appeals for the Second Circuit found that the phrase
"honest services" pursuant to 8§ 1346 was too vague when
applied to a conviction in which the only basis for the

al |l eged intangi ble right of honest services was based on a
contract. |d. at 107.

Here, the governnent does not allege a 8§ 1346 theft of
honest services/w re fraud. Rat her the governnment charges
that Horty devised a schene to defraud his custoners of npney
by prom sing to sell them equi pnment that he did not have or
that was essentially non-functional. Because Horty nakes a
vagueness challenge to 8 1343, not 8§ 1346, the holding in
Handakas i s not applicable.

Mor eover, the relevant inquiry is not whether the basis

for the alleged crimnal conduct involves a breach of



contract, but whether the statute is so vague that a person
coul d not reasonably understand that the contenpl ated conduct,
as charged in the indictnent, is proscribed by the statute.

In making this determ nation, the statute is to be exam ned in
i ght of the charged conduct. Here, the indictment charges
that Horty acted willfully and with intent to defraud his
customers of their noney. Despite accepting substanti al
paynments and agreeing to provide professional printing

equi pment, Horty either failed to deliver any equi pnent or
del i vered non-functional equipnent and did not refund any of

his custonmers’ deposits. See United States v. Rowe, 56 F.2d

747, 749 (2d Cir. 1932) ("Prom ses, if made wi thout intent to
perform have for | ong been regarded as frauds in such
prosecutions."). \Where, as here, an ordinary person would
understand that intentionally soliciting custoners and
prom si ng them equi pnent in exchange for nonetary paynent and
t hen not delivering the equi pnment or delivering non-functional
equi pnrent and keeping the noney is prohibited conduct, the

| anguage of the statute does not encourage arbitrary

enf orcenment .

CONCLUSI ON

For the foregoing reasons, the defendant’s notion to

dism ss [doc. # 23] is DEN ED



SO ORDERED t hi s day of January, 2003, at

Bri dgeport, Connecticut.

Al an H. Nevas
United States District Judge



